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1. Executive Summary
• Unlike the UK, the law relating to grey fleets is as yet undeveloped in 

Australia. 

• The term ‘grey fleet ‘ is not specifically included in any Australian legislation 
or case law.

• Legal liability imposed on employers for use of these grey fleet vehicles 
will be dependent on jurisdiction, legal context and the wording of specific 
legislative provisions, and may differ across jurisdictions and contexts. 

• Legislative regimes are often not consistent across all Australian states and 
territories, and limited case law exists regarding grey fleet issues

• For work health & safety purposes, ‘workplace’ includes a vehicle used by a 
worker for work purposes

• Employers have legislative duties to ensure, so far as is reasonably 
practicable, the health and safety of their  workers and other persons

• At common law, employers must also take reasonable care not to cause harm 
to those persons to whom they owe a duty

• What is reasonably practicable and/or what amounts in law to taking 
reasonable care will depend on the individual circumstances of each case 
and is determined retrospectively by a court.

• The legislative definitions of ‘reasonably practicable’ and ‘reasonable 
precautions’ can provide a general guide for prospectively assessing the risks 
of harm associated with using grey fleet vehicles. 
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2. Scope of Project

I have been asked by the National Road Safety Partnership Program (NRSPP), 
delivered by the Australian Road Research Board (ARRB), to provide a research report 
as follows:

• Explore case law surrounding the liability and legal risk relating to the use of 
grey fleet by organisations

• Provide a series of hypotheticals which are underpinned by research and 
caselaw as to what are the risks and exposure to organisations with regards 
to grey fleet

2.1    Limitations of report
This research report does not undertake any review of the rights of action and 
recovery in workers compensation legislation for liability for motor vehicle damages 
arising out of the use of a motor vehicle, nor any review of interacting obligations 
between workers compensation insurers and compulsory third party insurers   in 
relation to personal injury or death caused by motor vehicle accidents.  This research 
report does not canvas the taxation implications of use of grey fleet, or the taxation 
implications of characterising workers as employees or independent contractors. 

2.2    Disclaimer
The information contained in this research report is of a general nature and it not 
intended to be the provision of specific legal or professional services advice.



NRSPP - National Road Safety Partnership Program3

3. Key terms

3.1    ‘Worker’ and/or ‘Employee’
The definition of ‘worker’ varies depending on jurisdiction, legal context, and 
legislative drafting, and ‘worker’ does not necessarily have the same meaning as 
‘employee’. As will be explored in more detail below, ‘worker’ is defined expansively in 
the uniform Australian Work Health & Safety Acts, covering not only employees, but in 
additional other roles  as follows:

(1) A person is a “worker” if the person carries out work in any capacity for a person  

      conducting a business or undertaking, including work as— 

 (a) an employee; or 

 (b) a contractor or subcontractor; or 

 (c) an employee of a contractor or subcontractor; or 

 (d) an employee of a labour hire company who has been assigned to work in  

       the person’s business or undertaking; or 

 (e) an outworker; or 

 (f ) an apprentice or trainee; or 

 (g) a student gaining work experience; or 

 (h) a volunteer; or 

 (i) a person of a prescribed class.1

For example, in SA, ‘worker’ for the purposes of workers compensation means 

(a) a person by whom work is done under a contract of service (whether or not  

      as an employee); 

 (b) a person who is a worker by virtue of Schedule 1 

 (c) a self-employed worker, and includes a former worker and the legal  

       personal representative of a deceased worker;2 

and ‘contract of service’ means

 (a) a contract under which 1 person (the worker) is employed by another  

      (the employer); or 

 (b) a contract, arrangement or understanding under which 1 person (the worker)  

      works for another in prescribed work or work of a prescribed class; or 

 (c)  a contract of apprenticeship; or 

 (d) a contract, arrangement or understanding under which a person  

      (the worker)— 

(i) receives on-the-job training in a trade or vocation from another  
    (the employer); and 

(ii is during the period of that training remunerated by the employer.3

1 Work Health & Safety Act 2011 (Cth) s.7 
2  Return to Work Act 2014 (SA) s.15
3  Return to Work Act 2014 (SA) s.4
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In other legal contexts, however, the distinction between employees and other 
types of workers such as independent contractors remains a critical one, and can be 
determinative of eligibility to access entitlements. Examples include prohibitions 
agains sham contracting arrangements in the Fair Work Act4  and imposition 
at common law of vicarious liability on employers for the tortious acts of their 
employees but not of independent contractors.5 

3.2    ‘Workplace’
As will be explored in more detail below, for the purposes of the uniform Work Health 
& Safety Acts, a ‘workplace’ is a place where work is carried out for a business or 
undertaking and includes any place where a worker goes, or is likely to be, while at 
work’ and includes a ‘vehicle’.6

3.3    Grey Fleet
Grey fleet has usefully been defined as ‘vehicles being used by a business that it 
doesn’t own; vehicles owned and used by employees to conduct business and 
vehicles that are hired occasionally and used for business purposes.’7 This definition 
can be expanded beyond employees to workers more generally.

The term grey fleet is relatively new in Australia, but ‘can be traced to the UK where it 
has been used for the last 10-15 years’.8 

3  Fair Work Act 2009 (Cth) ss.357-359
5  Hollis v Vabu [2001] HCA 44; Sweeney v Boylan Nominees [2006] HCA 19
6   Work Health & Safety Act 2011 (Cth) s.8; Work Health & Safety Act 2011 (ACT) s.8; Work Health & Safety 
Act 2011 (NSW) s. 8; Work Health & Safety (National Uniform Legislation) Act 2011 (NT) s.8; Work Health & 
Safety Act 2011 (Qld); Work Health & Safety Act 2012 (SA) s.8; Work Health & Safety Act 2011 (Tas) s.8
7  Caroline Falls, ‘Ground breaking grey fleet survey highlights the risk to organisations’, Fleet News 21 
October 2016 http://fleetautonews.com.au/ground-breaking-grey-fleet-survey-highlights-the-risk-to-or-
ganisations/
8  Grey Fleet Special Report,  Fleet Auto News, fleetautonews.com.au at page 2
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4. Grey Fleet in the UK and EU

The significance of grey fleet for employers in the UK grew significantly following 
the passage of the Corporate Manslaughter and Corporate Homicide Act 2007 which 
provides:

1 The offence

(1) An organisation to which this section applies is guilty of an offence if the way 

      in which its activities are managed or organised—

(a) causes a person’s death, and

(b) amounts to a gross breach of a relevant duty of care owed by the  

      organisation to the deceased.

(2) The organisations to which this section applies are—

(a) a corporation;

(b) a department or other body listed in Schedule 1;

(c) a police force;

(d) a partnership, or a trade union or employers’ association, that is an 

      employer.

(3) An organisation is guilty of an offence under this section only if the way in which  

     its activities are managed or organised by its senior management is a substantial  

     element in the breach referred to in subsection (1).

…

(6) An organisation that is guilty of corporate manslaughter or corporate homicide is  

     liable on conviction on indictment to a fine.

2 Meaning of “relevant duty of care”

(1) A “relevant duty of care”, in relation to an organisation, means any of the 

      following duties owed by it under the law of negligence—

(a) a duty owed to its employees or to other persons working for the 

      organisation or performing services for it;

(b) a duty owed as occupier of premises;

(c) a duty owed in connection with—

(i) the supply by the organisation of goods or services 
     (whether for consideration or not),

(ii) the carrying on by the organisation of any construction or     
      maintenance operations,

(iii) the carrying on by the organisation of any other activity on a 
      commercial basis, or

(iv) the use or keeping by the organisation of any plant, vehicle or 
      other thing;

(d) a duty owed to a person who, by reason of being a person within 

      subsection (2), is someone for whose safety the organisation is responsible.



Grey Fleet: Legal implications for businesses 6

The specific reference in s.2(1)( c)(iv)  the UK Act to ‘a duty in connection with the use 
or keeping by the organisation of any…vehicle …’ imposes a very clear duty on any 
organisation that ‘manage[s] or organise[s]’9 their activities to incorporate the use of 
grey fleet by employees. 

Following the passage of this UK legislation, the UK’s Department of Transport 
published ‘A Guide to Managing the Grey Fleet’ which included the business case 
for managing the grey fleet, guidance for policy development and policy formation, 
suggestions re communicating the policy within the workplace, how to check a UK/
EC/EEA driving licence, and a template grey fleet policy declaration. It also includes 
links to other relevant resources, such as the UK’s joint Health & Safety Executive and 
Department of Transport 2014 publication ‘Driving at work’ which also covers work-
related road safety.10  

In October 2016, the European Transport Safety Council [ETSC] also published its 
own guide ‘Managing Grey Fleet Safety: A short guide for companies whose staff 
drive their own cars for work’.11 It contains a number of very practical and accessible 
recommendations for employers to identify possible alternatives, minimise and 
manage risks. The ETSC guide cites the following data from the UK:

• ‘40% of work vehicles are grey fleet; 

• 14 million grey fleet vehicles are in use; 

• 9 million vehicles are used for business journeys on a regular basis; 

• 62% of private car use is for work-related activity’12

9  Corporate Manslaughter and Corporate Homicide Act 2007 UK s.1(1)
10  http://www.hse.gov.uk/pubns/indg382.htm
11  http://etsc.eu/wp-content/uploads/Grey_fleet_safety_final.pdf
12  http://etsc.eu/wp-content/uploads/Grey_fleet_safety_final.pdf page 5.m 

http://etsc.eu/wp-content/uploads/Grey_fleet_safety_final.pdf%20page%205.m
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5. Grey Fleet in Australia

While the UK and EU resources referred to above can provide significant assistance in 
grey fleet management to persons conducting business in Australia, it is important 
to acknowledge that those resources have been drafted in the context of different 
legislative regimes. 

It is also not clear whether grey fleet use in Australia is comparable per capita to that 
in the UK. 

However, Safe Work Australia  statistics regarding work-related traumatic injury 
fatalities show that ‘[o]ver the period from 2003 to 2015, 65% of worker fatalities 
involved vehicles, of which over 40% were due to a vehicle collision on a public 
road’.13 

‘The report includes everyone killed:

• while working including unpaid volunteers and family workers, carrying 
out work experience, and defence force personnel killed within Australian 
territories or territorial waters or travelling for work (worker fatalities)

• as a result of someone else’s work activity (bystander fatalities).’14

6. Grey Fleet in Australian law

Some Australian resources prepared by and aimed at businesses and fleet managers 
are freely available on line. 15   

This research has not been able to locate reference to the term ‘grey fleet’ in 
any Australian legislation. However, a variety of legislative schemes govern 
responsibilities of employers and employees in relation to the use of vehicles 
during work. These include work health & safety legislation, workers compensation 
legislation, motor vehicle and driver licensing legislation.

In addition, common law principles in relation to negligence and vicarious liability 
may also be relevant.

This research has not been able to locate reference to the term ‘grey fleet’ in any 
Australian case law.

13  https://www.safeworkaustralia.gov.au/statistics-and-research/statistics/fatalities/fatality-statistics
14  https://www.safeworkaustralia.gov.au/statistics-and-research/statistics/fatalities/fatality-statistics
15 See for example: https://www.customfleet.com.au/assets/docs/Writing-a-Fleet-Policy.pdf ; https://
afmanews.com.au/feature-going-grey/; Grey Fleet Special Report,  Fleet Auto News, fleetautonews.com.au

https://www.customfleet.com.au/assets/docs/Writing-a-Fleet-Policy.pdf
https://afmanews.com.au/feature-going-grey/
https://afmanews.com.au/feature-going-grey/
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7. Work Health & Safety Legislation

7.1    ‘Workplace’ includes ‘vehicle’
For the purposes of the Work Health & Safety Acts, (uniform across the 
Commonwealth, ACT, NSW, NT, Qld, SA, Tas jurisdictions) a ‘workplace’ is a place 
where work is carried out for a business or undertaking and includes any place where 
a worker goes, or is likely to be, while at work’ and includes a ‘vehicle’.16

In Victoria, “ ‘workplace’ means a place, whether or not in a building or structure, 
where employees or self‑employed persons work’  and ‘“place” includes a car, truck… 
and any other vehicle’.17  

In Western Australia, ‘workplace means a place, whether or not in an … vehicle, 
building, or other structure, where employees or self-employed persons work or are 
likely to be in the course of their work.’18

It is clear therefore that in all Australian jurisdictions, if work is carried out using a 
vehicle, then work health and safety obligations are imposed on employers and 
persons conducting a business or undertaking.

7.2    Duties to workers
‘Worker’ is defined very broadly in the uniform Work Health & Safety Acts 19 and 
includes contractors or subcontractors and their employees, employees of labour 
hire companies, and outworkers.  

Section 19 of the uniform Work Health & Safety Acts imposes a primary duty of care on 
‘a person conducting a business or undertaking:’20 

(1)  A person conducting a business or undertaking must ensure, so far as is  

       reasonably practicable, the health and safety of:

(a)  workers engaged, or caused to be engaged by the person; and

(b)  workers whose activities in carrying out work are influenced or directed by  

       the person; while the workers are at work in the business or undertaking.

(2)  A person conducting a business or undertaking must ensure, so far as is  

       reasonably practicable, that the health and safety of other persons is not put at  

       risk from work carried out as part of the conduct of the business or undertaking.

(3)  Without limiting subsections (1) and (2), a person conducting a business or  

       undertaking must ensure, so far as is reasonably practicable:

(a)  the provision and maintenance of a work environment without risks to health and 

safety; and

(b)  the provision and maintenance of safe plant and structures; and

16  Work Health & Safety Act 2011 (Cth) s.8; Work Health & Safety Act 2011 (ACT) s.8; Work Health & Safety 
Act 2011 (NSW) s. 8; Work Health & Safety (National Uniform Legislation) Act 2011 (NT) s.8; Work Health & 
Safety Act 2011 (Qld) Work Health & Safety Act 2012 (SA) s.8; Work Health & Safety Act 2011 (Tas) s.8
17  Occupational Health and Safety Act 2004 (Vic) s. 5.
18  Occupational Health and Safety Act 1984 (WA) s. 3
19  Work Health & Safety Act 2011 (Cth) s.7
20  Work Health & Safety Act 2011 (Cth) s.19; Work Health & Safety Act 2011 (ACT) s.19; Work Health & Safety 
Act 2011 (NSW) s. 19; Work Health & Safety (National Uniform Legislation) Act 2011 (NT) s.19; Work Health 
& Safety Act 2011 (Qld) Work Health & Safety Act 2012 (SA) s.19; Work Health & Safety Act 2011 (Tas) s.19
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(c)  the provision and maintenance of safe systems of work; and

(d)  the safe use, handling and storage of plant, structures and substances; and

(e)  the provision of adequate facilities for the welfare at work of workers in  

       carrying out work for the business or undertaking, including ensuring  

       access to those facilities; and

(f)  the provision of any information, training, instruction or supervision that  

       is necessary to protect all persons from risks to their health and safety  

       arising from work carried out as part of the conduct of the business or  

       undertaking; and

(g)  that the health of workers and the conditions at the workplace are  

       monitored for the purpose of preventing illness or injury of workers arising  

       from the conduct of the business or undertaking.

Section 17 provides that:

A duty imposed on a person to ensure health and safety requires the person:

(a)  to eliminate risks to health and safety, so far as is reasonably practicable;    

       and

(b)  if it is not reasonably practicable to eliminate risks to health and safety, to  

       minimise those risks so far as is reasonably practicable.

Section 18 sets out a test for determining what is reasonably practicable.21

In this Act, reasonably practicable , in relation to a duty to ensure health and safety, means that 

which is, or was at a particular time, reasonably able to be done in relation to ensuring health and 

safety, taking into account and weighing up all relevant matters including:

(a)  the likelihood of the hazard or the risk concerned occurring; and

(b)  the degree of harm that might result from the hazard or the risk; and

(c)  what the person concerned knows, or ought reasonably to know, about:

 (i)  the hazard or the risk; and

 (ii)  ways of eliminating or minimising the risk; and

(d)  the availability and suitability of ways to eliminate or minimise the risk;    

       and

(e)  after assessing the extent of the risk and the available ways of eliminating  

       or minimising the risk, the cost associated with available ways of  

       eliminating or minimising the risk, including whether the cost is grossly  

       disproportionate to the risk.

Interpreting this section, the District Court of NSW has noted (footnotes and case 
names omitted):

The state of knowledge applied to the definition of practicable is objective. It is that possessed 

by persons generally who are engaged in the relevant field of activity and not by reference to the 

actual knowledge of a specific defendant in particular circumstances…

The reasonably practicable requirement applies to matters which are within the power of the 

21  Mirrored in Occupational Health & Safety Act 2004 (Vic) s. 20; 
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defendant to control, supervise and manage…

The word “risk” is not defined in the Act. Risk should not be interpreted in a complicated fashion. 

Safety cannot be ensured if a risk is present. The presence of a risk to the health or safety of a worker 

constitutes a breach of section 19 of the Act. It is not necessary that there is a particular accident, or 

that a person is actually injured. What is required is the creation of the risk. …

The section 19 duty requires knowledge of the risk emanating from the activities of the defendant: 

… Foreseeability of the risk to persons from the activity is an element of this question of knowledge. 

It would not generally be practicable to take measures to guard against a risk to safety that was 

not reasonably foreseeable: …

The statutory duty is not limited to simply preventing foreseeable risks of injury. The duty is to 

protect against all risks, if that is reasonably practicable. Reasonably practicable means something 

narrower than physically possible or feasible…

The words reasonably practicable indicate that the duty does not require a defendant to take every 

possible step that could be taken. The steps to be taken in performance of the duty are those that 

are reasonably practicable for the employer to achieve the provision of and maintenance of a safe 

working environment. Bare demonstration that a step might have had some effect on the safety of 

a working environment, does not without more demonstrate a breach of the duty: …

An employer must have a proactive approach to safety issues. The question is not did the employer 

envisage a particular danger, but rather should it have…

A defendant must have regard not only for the ideal worker but for one who is careless, inattentive 

or inadvertent: …. If there is a foreseeable risk of injury arising from the employee’s negligence in 

carrying out his or her duties then this is a factor which the employer must take into account… 

It may not always be possible to foresee various acts of inadvertence by workers but defendants 

must conduct operations on the basis that such acts will occur and they must be guarded against 

to the fullest extent practicable.

The relevant question on causation is whether the act or omission of the defendant was a 

significant or substantial cause of the worker being exposed to the risk of injury: …

… The relevant question is not whether the particularised failures of the defendant was the cause 

of the injury to the worker, but rather whether there was a causal relationship between the act or 

omission and the risk to which the worker was exposed: …22

22  Safe Work (NSW) v WGA Pty Ltd [2017] NSWDC 91 (10 April 2017) at paragraphs 76-88

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/nsw/NSWDC/2017/91.html?stem=0&synonyms=0&query=cth%20consol_act%20whasa2011218%20s18


NRSPP - National Road Safety Partnership Program11

Section 20 provides that     

(2)  The person with management or control of a workplace must ensure, so far as is reasonably 

practicable, that the workplace, the means of entering and exiting the workplace and anything 

arising from the workplace are without risks to the health and safety of any person.

Ignorance of the law is no excuse. It is clear from the sections above that employers 
must adopt a proactive attitude to both identifying risk and considering how to 
respond   to eliminate or minimise that risk.

Similar duties are imposed by the relevant legislation in WA23 and Victoria.24 

The legislation also imposes duties on employees and self-employed persons to take 
reasonable care to ensure their own and others’ safety and health at work.25

Implications for Grey Fleet

When taken together, and in light of the definition of ‘workplace’ in section 8, Work 
Health & Safety Acts sections 17-20 may be interpreted as imposing a duty in relation 
to the use of any vehicles by workers during the course of their work, whether or not 
those vehicles belong to the employer or the person conducting the business. 

In particular, those sections taken together may be interpreted as imposing a duty to 
ensure that:

• Vehicles provided or used as part of the work environment are maintained so 
as to eliminate or reduce so far as is reasonably practicable any risks to health 
and safety. This research has not been able to locate any cases which have 
considered whether this duty would extend to include requiring workers 
who use their own vehicles for work purposes to ensure those private 
vehicles are regularly maintained and serviced, so this remains untested.

• Where vehicles are used as part of a system of work, then this must be a safe 
system, 

 º with adequate time allowed to use those vehicles to move between 
required locations or destinations

 º requiring vehicles to be fitted with adequate safety features. My 
research has not been able to locate any cases which have considered 
whether this would require employers to provide vehicles with the 
highest ANCAP26 safety ratings, and most recent car safety features27 
and whether provision of vehicles with less than these would be a 
breach of that duty.  

23  Occupational Health and Safety Act 1984 (WA) s. 19
24  Occupational Health & Safety Act 2004 (Vic) s. 21 and s.22;
25  Work Health & Safety Act 2011 (Cth) s.28; Occupational Health & Safety Act 2004 (Vic) s.  
24, 25, Occupational Health and Safety Act 1984 (WA) s.  20, 21
26  http://www.howsafeisyourcar.com.au/Rating-Process/What-is-ANCAP/
27  http://www.howsafeisyourcar.com.au/Safety-Features/Safety-Features-List/
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• Where vehicles are fitted with the most recent car safety features such 
as intelligent speed assist28, auto emergency braking,29 forward collision 
warning,30 electronic stability control,31 lane keeping assist, 32driver attention 
detection33 and active braking systems,34 and if those car safety features 
require additional driver training for optimal safe operation, then it is 
not clear whether employers are required under this duty to ensure that 
employees who drive these vehicles have undergone this instruction and 
training, or at least to have provided information to employees about these 
features35. This research has not been able to locate any cases which have 
considered this issue. 

• Technology such as alcohol interlock devices are currently available in 
Australia for installation on existing vehicles.36 It is not clear whether section 
19(3)(g) could be interpreted to require employers to install such devices 
on vehicles used by employees where those vehicles are used to  ‘[carry] 
out work …influenced or directed by the employer’ ‘while the workers are 
at work in the business or undertaking’ – such as using vehicles to make 
deliveries on the way to or from work, travel between job sites, etc. This 
research has not been able to locate any cases which have considered this 
issue.

28  http://www.howsafeisyourcar.com.au/Safety-Features/Safety-Features-List/Intelligent-Speed-Assist-ISA/
29  http://www.howsafeisyourcar.com.au/aeb/; http://www.howsafeisyourcar.com.au/Safety-Features/
Safety-Features-List/Higher-Speed-Auto-Emergency-Braking/; http://www.howsafeisyourcar.com.au/
Safety-Features/Safety-Features-List/Low-Speed-Auto-Emergency-Braking/; http://www.howsafeisyourcar.
com.au/Safety-Features/Safety-Features-List/Pedestrian-Auto-Emergency-Braking/
30  http://www.howsafeisyourcar.com.au/Safety-Features/Safety-Features-List/Forward-Collision-Warning/
31  http://www.howsafeisyourcar.com.au/Electronic-Stability-Control/
32  http://www.howsafeisyourcar.com.au/Safety-Features/Safety-Features-List/Lanekeeping-Assist/
33  http://www.howsafeisyourcar.com.au/Safety-Features/Safety-Features-List/Driver-Attention-Detection/
34  http://www.howsafeisyourcar.com.au/Active-Braking-Systems/
35  Work Health & Safety Act 2011 (Cth) s.19 (3)(f);
36  See for example http://www.smartstartinterlocks.com.au/

http://www.howsafeisyourcar.com.au/Safety-Features/Safety-Features-List/Intelligent-Speed-Assist-ISA
http://www.howsafeisyourcar.com.au/aeb/
http://www.howsafeisyourcar.com.au/Safety-Features/Safety-Features-List/Higher-Speed-Auto-Emergency-Braking/
http://www.howsafeisyourcar.com.au/Safety-Features/Safety-Features-List/Higher-Speed-Auto-Emergency-Braking/
http://www.howsafeisyourcar.com.au/Safety-Features/Safety-Features-List/Low-Speed-Auto-Emergency-Braking/
http://www.howsafeisyourcar.com.au/Safety-Features/Safety-Features-List/Low-Speed-Auto-Emergency-Braking/
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8. Workers’ Compensation Legislation

8.1    ‘Employment–related journey’ 
The definition of ‘worker’ in workers compensation legislation varies across all 
Australian jurisdictions. 

In Victoria, drivers carrying passengers for reward37 and owner drivers carrying goods 
for reward38 are both deemed to be ‘workers’ for workers compensation purposes. 

Eligibility for workers’ compensation for employment-related journeys also varies  
across Australian jurisdictions.

Workers’ compensation legislation in all jurisdictions includes specific reference to 
personal injuries received by a worker on an employment–related journey,39 but  the 
legislative provisions covering this are not uniform across jurisdictions. 

In the ACT, NSW, NT, Qld, and SA workers compensation is payable for injuries 
sustained on any journey between the worker’s home/place of residence/abode and 
employment.

In NSW, there must also be ‘a real and substantial connection between the 
employment and the accident or incident out of which the personal injury arose.’40 

Victoria includes coverage for injuries sustained while ‘travelling for the purposes of 
the worker’s employment’41  and attending trade school, etc, or to obtain a ‘a medical 
certificate, receiving medical, surgical or hospital advice, attention or treatment …’42  
unless there has been ‘any substantial interruption of or substantial deviation from’ 
that journey for a reason unconnected with the employment.43 However, ‘ “travelling 
for the purposes of a worker’s employment” does not include travelling to and from 
the worker’s place of employment’.44

37  Workplace Injury Rehabilitation And Compensation Act 2013 (Vic) Schedule 1 clause 7.
38  Workplace Injury Rehabilitation And Compensation Act 2013 (Vic) Schedule 1 clause 8. 
39  Safety, Rehabilitation & Compensation Act 1988 (Cth) s.6; Workers Compensation Act 1951 (ACT) s.36; 
Workers Compensation Act 1987 (NSW) s.10; Return to Work Act (NT) s.4; Workers’ Compensation & Reha-
bilitation Act 2003(Qld) s.35, 36; Return to Work Act 2014(SA) s.7 Workers Rehabilitation and Compensation 
Act 1988 (Tas) s.25; Workplace Injury Rehabilitation and Compensation Act 2013 (Vic) s.46; Workers Com-
pensation and Injury Management Act 1981 (WA) s.19.
40  Workers Compensation Act 1987 (NSW) s.10(3A)
41  Workplace Injury Rehabilitation and Compensation Act 2013 (Vic) s.46(1)(b)
42  Workplace Injury Rehabilitation and Compensation Act 2013 (Vic) s.46(1)( c) & (d)
43  Workplace Injury Rehabilitation and Compensation Act 2013 (Vic) s.46(2)( c) 
44  Workplace Injury Rehabilitation and Compensation Act 2013 (Vic) s.46(2)( b)
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Tasmania excludes coverage for injuries sustained 

‘(a) while the worker is travelling in either direction between the worker’s place of residence and 

the worker’s place of employment, except where that journey occurred –

(i) at the request or direction of the employer; or

(ii) if the journey is work related, with the authority (expressed or implied) of the 

employer; 

(b)…

WA excludes coverage for injuries during a journey between the worker’s place of 
residence and place of employment.45 

The Commonwealth legislation provides that ‘travel between the employee’s 
residence and the employee’s usual place of work is taken not to be at the direction 
or request of the Commonwealth or a licensee’ and therefore presumably is not 
travelling for the purpose of employment.46

Where a worker is travelling between one place of employment and another, this is 
specifically excluded in Tasmania,47 does come within the definition of employment-
related journey in NSW,48  and is not specifically addressed in the Cth, ACT, Qld, NT, 
SA, Victorian or WA legislation. 

Qld excludes coverage for professional sportspeople while they are ‘engaging on 
any daily or other periodic journey in connection with the participation, training, 
preparation or performance.’49

The length of the journey is not a factor which determines eligibility for 
compensation in any of the jurisdictions.

None of the jurisdictions distinguishes between the type of motor vehicle being used 
at the time the worker suffers injury. Whether a worker was driving a car or riding a 
motorcycle or using some other form of transport such as a bicycle are not factors 
that determine eligibility to compensation. 

45  Workers Compensation and Injury Management Act 1981 (WA) s.19(2)
46  Safety, Rehabilitation & Compensation Act 1988 (Cth) s.6(1C). ‘In April 2007, the Act was amended to 
remove the “journey” provisions of the Act, that is, those provisions which extended the definition of “injury” 
to include injuries sustained not at the workplace or during working hours but whilst travelling from a 
person’s residence to the person’s place of work.’: Ms N Bell State Senior member, Thymianos and Comcare 
[2009] AATA 82 (9 February 2009) at paragraph 5. See also Reardon and Comcare [2010] AATA 110 (12 
February 2010). 
5. 
47  Workers Rehabilitation and Compensation Act 1988 (Tas) s.25(6)(b).
48  Workers Compensation Act 1987 (NSW) s.10(5)
49  Workers’ Compensation & Rehabilitation Act 2003 (Qld) Schedule 2 Part 2 clause 2(d)
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Various cases have considered whether travelling home from work is ‘in the course 
of employment’ for the purposes of workers compensation entitlement.50 Legislative 
provisions including the phrase ‘in the course of carrying out duties of employment’ 
have been construed more narrowly.51 However it is important to recognise that 
each of these decisions relate to interpretation of specific legislative provisions, some 
of which have now been superseded, and which may not be directly on point in 
interpreting current workers compensation legislation. 

Exceptions apply in relation to serious and wilful misconduct by the worker or 
consumption of alcohol.52 

50  See for example: 
Stephen And Leanne Ethel Easterman (As Administrator Of The Estate Of Zara Lee Easterman) V  Namoi Cot-
ton Co-Operative Limited [2014] NSWWCC465: In the five shifts prior to day of the fatal accident, the worker 
had already worked 60 hours and had commenced her last 12 hour shift on the night in question before 
commencing two days off the next morning. The evidence suggested she had fallen asleep at the wheel 
while driving on a highway from her workplace to her friend’s house to stay for the weekend. The Commis-
sion found at paragraph [61] that ‘the fatigue caused by the long hours required in her employment was a 
real and substantial connection with the circumstances of the accident or incident in which the deceased 
suffered her injuries and which resulted in
her death’ – affirmed by Namoi Cotton Co-Operative Ltd v Stephen  Easterman  (as administrator of the 
estate of Zara Lee  Easterman ) [2015] NSWWCCPD 29;
Danvers v Cmr for Railways (NSW) (1969) 122 CLR 529;  
Cunningham v Tobin, Bolt and Rawlings t/as Stingray Café [2001] NSWCC 90 Neilson J at 71. ‘In 
Maurino v Amberlor  [1996] NSWCC 38 the worker was carrying his employer’s equipment in his vehicle 
from the place at which he worked to his home where he was to keep custody of the equipment overnight in 
order that he might use it the next morning. … the applicant was then in the course of his employment such 
that his fault in the motor vehicle accident in question did not disqualify him from compensation.   72. In 
Smith v Brown [1998] NSWCC 24 the employer provided the transport between the applicants’ homes and 
the shearing shed in which they were required to shear sheep. … if the employer supplied transport to and 
from work and a worker was required or expected to use it, the worker was in the course of his employment 
while using that transport.;
Fekonja v Lucsan Pty Ltd [1994] NSWCC 19 Bishop J: ‘…the accident in question occurred during an interval 
between discrete periods of employment in an overall employment situation. The encouragement by the 
[employer] respondent of the car pooling to aid in the efficiency of its business is sufficient in my view to 
bring the journey on which this unfortunate accident occurred within the course of the employment in view 
of the fact that the applicant [worker] delayed his start of the journey in order to carry his fellow employees 
as passengers to the accommodation provided by the respondent;
Hatzimanolis v ANI Corporation Ltd (1992) 106 ALR611 the High Court held that the employer encouraged 
the worker to spend his work-free Sunday on the excursion, it organised the excursion and provided vehicles 
and food and invited the employee to come along. Although the injury was sustained during an interval 
between carrying out his ordinary duties, it was sustained in the course of the employment;
Re O’Dea and Comcare (1996) 45 ALD 643: an army trainee was injured travelling (as he did most week) 
form his parents’ home in Traralgon to the RAEME barracks. The court held that ‘[i]t was not part of the ap-
plicant’s employment duties to travel to Traralgon and back over the weekend .... The weekend trip between 
two working weeks at the RAEME Training Centre occurred during an interval between two discrete weekly 
working periods, rather than during an interlude in an episode of work. Accordingly, the applicant’s injuries 
did not arise out of or in the course of his employment.
51  See for example: TransAdelaide v Karanicos  [1996] SASC 5536 at [20, 23]; Wheeler v South Australia 
[2012] SASCFC 11 
52  Return to Work Act (NT) s.60; Return to Work Act 2014 (SA) 
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While some early cases have also considered common law liability of employers in 
negligence for sending employees out to drive on public roads,53 it is important to 
note that much workers compensation legislation now excludes the possibility of 
such common law claims. 

8.2 Damage to property of workers and employees
Commonwealth employees may be able to recover from Comcare for any loss or 
damage to property they were using at the time of an employment accident. This 
may arguably extend to damage to motor vehicles.  Other state and territory workers 
compensation legislation does not include similar provisions.54 

Implications for Grey Fleet

Workers who sustain injuries as the result of motor vehicle accidents which occur 
when those workers are using personal vehicles for work purposes, to travel to and 
from work or to travel in between workplaces, may or may not be able to access 
workers compensation in relation to those injuries.  Eligibility will depend on the 
specific legislative provisions in the relevant jurisdiction in which the accident 
occurred. If workers compensation cannot be accessed, then these injured workers 
may have more of an incentive to consider whether the employer or the person 
conducting the business breached their obligations under work safety legislative 
regimes or breached any common law duty of care in negligence.  

If employers or persons conducting a business know or should be aware that workers 
are being required to use vehicles that are unsafe, not properly maintained, not 
as safe as vehicles could or should be, or driving to travel times that are unsafe or 
unrealistic, this may have potential to found a claim in negligence or for breach of the 
work safety legislation should one of those workers be injured. 

53  See for example Dredge v State of South Australia (1994) 62 SASR 374 where the worker, a police officer, 
argued that his employer knew that the worker had had insufficient sleep, should have foreseen the risk of 
accident and should have taken reasonable steps to safeguard the plaintiff; … the roster prepared by the 
employer produced danger. The worker argued he should not have been permitted to drive a vehicle, he had 
not had sufficient rest, should not have been sent out solo, but travelled, be he driver or not, with
another officer.
54  Safety, Rehabilitation & Compensation Act 1988 (Cth) s.15.



NRSPP - National Road Safety Partnership Program17

9.     Compulsory Third Party [CTP] compensation for 
motor vehicle accidents

Access to CTP schemes for personal injuries as a result of motor vehicle accidents is 
not consistent across Australia.  As noted in a recent article in the Torts Law Journal 
(footnotes omitted) :

‘Eligibility for MVA personal injury compensation is determined differently across Australian 

jurisdictions. The critical difference is the role of fault, particularly within the CTP schemes. 

In fault-based CTP schemes [NSW, ACT, Qld, SA & WA]…, the fault of another driver must 

be proved. A purely no-fault scheme exists in the [NT]. Victoria and Tasmania have a hybrid 

scheme that provides no-fault compensation to certain limits, with recourse to fault-based 

determination beyond those limits. For those with catastrophic injury, NIIS legislation in all 

states and territories provides, with some interaction between the CTP schemes, lifetime 

care and support compensation without consideration of fault; although in[Qld & WA] 

similar arrangements are found in the hybrid CTP.’55

Workers who are injured in a motor vehicle accident  connected with their work 
may seek CTP compensation, especially if they are not able to access workers 
compensation legislation. 

Implications for Grey Fleet

If injured workers are required to, but cannot, prove fault of another driver, then as 
above in the context of workers  compensation, these injured workers may have 
more of an incentive to consider whether the employer or the person conducting 
the business breached their obligations under work safety legislative regimes or 
breached any common law duty of care in negligence.  This will especially be the 
case if employers or persons conducting a business know or should be aware that 
workers are being required to use vehicles that are unsafe, not properly maintained, 
not as safe as vehicles could or should be, or driving to travel times that are unsafe or 
unrealistic. 

BITRE’s annual Road Trauma Australia 2016 Statistical Summary notes that  while 
‘analysis of road user type shows that passenger deaths decreased at the fastest 
rate, with consistent reductions seen also for driver deaths and pedestrian deaths’ 
however ‘no decreasing trends were seen in motorcyclist deaths or pedal cyclist 
deaths.’56 This could conceivably  give rise to an argument in support of an allegation 
of negligence that employers who require workers to use grey fleet motorcycles or 
bicycles (e.g. for pizza delivery late at night, etc) where other safer means of transport  
are available (e.g. late model cars with increasing levels of safety features) have not 
taken reasonable precautions against a foreseeable risk of harm.   

55  Mark Brady, Kylie Burns, Tania Leiman and Kieran Tranter, ‘Automated vehicles and Australian personal 
injury compensation schemes’, 2017(24)1 Torts Law Journal 32 at 35
56  Bureau of Infrastructure, Transport and Regional Economics, Statistical Report: Road trauma Australia 
2016 statistical summary,  at page x https://bitre.gov.au/publications/ongoing/files/Road_Trauma_Austra-
lia_2016_rev.pdf
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Whilst it is most probably good practice for employers to provide information to 
workers about the benefits of purchasing the safest car possible, it is unlikely that a 
court would find that an employer owed a duty to ensure that workers in their private 
capacity purchase a vehicle with the highest safety rating. This is because a court is 
likely to view decisions about the private purchase of workers vehicles as beyond the 
control of those employers.

However, where an employer knows that a worker is, for work purposes, using a 
vehicle that is unsafe, not properly maintained, not as safe as vehicles could or  
should be, or driving to travel times that are unsafe or unrealistic, then is may well  
be a breach of that employer’s duty to provide an alternative and safe means  
of transport.
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10. Motor Vehicle legislation

10.1 Restrictions on drivers
South Australia imposes restrictions on persons under the age of 25 who are holders 
of a P1 licence or holders of a learner’s permit for a motor bike.  These restrictions 
prohibit the driver from driving: 

• a motor vehicle on a road while 2 or more peer passengers are present in 
the vehicle unless the driver is also accompanied by a person acting as a 
qualified supervising driver for the holder of a licence.57

• a motor vehicle on a road between the hours of midnight and 5.00 am unless 
the driver is accompanied by a person acting as a qualified supervising driver 
for the holder of a licence58 

• a motor bike on a road between the hours of midnight and 5.00 am unless 
carrying a passenger (on the motor bike or in a sidecar attached to the motor 
bike) who is acting as a qualified supervising driver for the holder of the 
permit.59 

Similar but not identical provisions exist in other states and territories.59

However a defence exists if  ‘all or all but 1 of the peer passengers are immediate 
family members’,60 the driver is engaged in official duties as an emergency worker,61 
driving to attend education or training,62 driving to participate in recognised 
activities63 or driving for work purposes. 64 

Holders of learners or probationary licences may also face restriction in the types of 
vehicles they are permitted to drive.65

Implications for Grey Fleet

Any employer or person conducting a business who engages a worker expecting that 
they will drive in the course of that work should carefully check to confirm that the 
worker holds the appropriate licence. This is particularly the case for workers under 
the age of 25 where licence restrictions may apply, and other drivers with conditional 
licences, and particularly international students and visitors using international 
drivers’ licences.66 

57  Motor Vehicles Act 1959 (SA) s.81A(18)
58  Motor Vehicles Act 1959 (SA) s.81A(16)
59  Motor Vehicles Act 1959 (SA) s.75A(20)
60  Motor Vehicles Act 1959 (SA) Schedule 2 clause 1
61  Motor Vehicles Act 1959 (SA) Schedule 2 clause 2
62  Motor Vehicles Act 1959 (SA) Schedule 2 clause 3
63  Motor Vehicles Act 1959 (SA) Schedule 2 clause 4
64  Motor Vehicles Act 1959 (SA) Schedule 2 clause 5
65  See for example Victoria: Road Safety (Drivers) Regulations 2009 (Vic) Reg 56
66  See for example https://www.sa.gov.au/topics/driving-and-transport/drivers-and-licences/driving-with-
an-overseas-licence
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11. Liability of employers, persons conducting a busi-
ness and companies

11.1  Under Work Health & Safety legislation
The Work Health And Safety Act 2011(Cth) Part 2 Division 5 sets out a number as of 
offences and penalties including:

s.31 Reckless conduct--Category 1

(1)  A person commits a Category 1 offence if:

(a)  the person has a health and safety duty; and

(b)  the person, without reasonable excuse, engages in conduct that exposes  

       an individual to whom that duty is owed to a risk of death or serious injury  

       or illness; and

(c)  the person is reckless as to the risk to an individual of death or serious  

       injury or illness.

Penalty:

(a)  In the case of an offence committed by an individual (other than as a  

       person conducting a business or undertaking or as an officer of a person  

       conducting a business or undertaking)--$300 000 or 5 years imprisonment  

       or both.

(b)  In the case of an offence committed by an individual as a person  

       conducting a business or undertaking or as an officer of a person   

 conducting a business or undertaking--$600 000 or 5 years imprisonment   

or both.

(c)  In the case of an offence committed by a body corporate--$3 000 000.

(2)  The prosecution bears the burden of proving that the conduct was engaged in         

without reasonable excuse.

IMAGE

http://www.austlii.edu.au/au/legis/cth/consol_act/whasa2011218/s33.html
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s.32 Failure to comply with health and safety duty--Category 2

A person commits a Category 2 offence if:

(a)  the person has a health and safety duty; and

(b)  the person fails to comply with that duty; and

(c)  the failure exposes an individual to a risk of death or serious injury or    

illness.

Penalty:

(a)  In the case of an offence committed by an individual (other than as a    

person conducting a business or undertaking or as an officer of a person   

conducting a business or undertaking)--$150 000.

(b)  In the case of an offence committed by an individual as a person  

       conducting a business or undertaking or as an officer of a person    

conducting a business or undertaking--$300 000.

(c)  In the case of an offence committed by a body corporate--$1 500 000.

s.33 Failure to comply with health and safety duty--Category 3

A person commits a Category 3 offence if:

(a)  the person has a health and safety duty; and

(b)  the person fails to comply with that duty.

Penalty:

(a)  In the case of an offence committed by an individual (other than as a    

person conducting a business or undertaking or as an officer of a person   

conducting a business or undertaking)--$50 000.

(b)  In the case of an offence committed by an individual as a person  

       conducting a business or undertaking or as an officer of a person    

conducting a business or undertaking--$100 000.

(c)  In the case of an offence committed by a body corporate--$500 000.

IMAGE
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11.2  Criminal Liability
At common law a company may have either ‘primary criminal liability where an 
offence is committed by its directing mind and will’, or ’ it may commit a criminal 
offence through vicarious liability’.67 ‘Where the accused is a company, the mental 
state of the persons who control and manage it is attributed to the company.’68 
However, a company will not generally be found liable on the basis of vicarious 
liability when mens rea [a guilty mind, that is intention] is a required element of the 
offence’.69

The Criminal Code 1995 (Cth) codifies the principles of criminal responsibility under 
Commonwealth legislation such as the Corporations Act 2001 (Cth).  Proving that 
the board of directors or a high managerial agent [‘an employee, agent or officer 
with duties of such responsibility that their conduct may be fairly assumed to 
represent the body corporate’s policy’] ‘intentionally, knowingly or recklessly carried 
out the relevant conduct or expressly, tacitly or impliedly authorised or permitted 
the commission of the offence’ may be sufficient to establish the fault element of 
any office.70  ‘Proving that a corporate culture existed… that directed, encouraged, 
tolerated or led to non-compliance’ or that a company ‘failed to create and maintain a 
corporate culture that required compliance’ could also be sufficient.71 

11.3 Civil Liability - in tort
Where a person either knows or ought to foresee that their acts or omissions could 
cause harm to an identifiable class of persons, a common law duty to take reasonable 
care is likely to be imposed. Where a ‘not insignificant’ risk of harm is foreseen, then 
that person will be negligent if they do not take reasonable precautions in response 
to that risk of harm.72

The civil liability legislation in each state codifies the test for negligence and is largely 
consistent:

(1) A person is not negligent in failing to take precautions against a risk         

of harm unless— 

(a) the risk was foreseeable (that is, it is a risk of which the person knew or        ought to 

have known); and 

(b) the risk was not insignificant; and 

(c) in the circumstances, a reasonable person in the person›s position would        

have taken those precautions. 

67  Philip Lipton, Abe Herzberg, & Michelle Welsh, Understanding Company Law ( Lawbook Co, 18th ed, 2016) 
p 135 
68  Philip Lipton, Abe Herzberg, & Michelle Welsh, Understanding Company Law ( Lawbook Co, 18th ed, 2016) 
p 135
69  Philip Lipton, Abe Herzberg, & Michelle Welsh, Understanding Company Law ( Lawbook Co, 18th ed, 2016) 
p 135. See Presidential Security Services of Australia Pty Ltd v Brilley [2008] NSWCA 204
70  Philip Lipton, Abe Herzberg, & Michelle Welsh, Understanding Company Law ( Lawbook Co, 18th ed, 2016) 
p 136
71  Philip Lipton, Abe Herzberg, & Michelle Welsh, Understanding Company Law ( Lawbook Co, 18th ed, 2016) 
p 136
72 See for example Civil Liability Act 1936 (SA) s.32 and equivalents in other states and territories
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(2) In determining whether a reasonable person would have        

      taken precautions against a risk of harm, the court is to consider the following  

      (amongst other relevant things): 

(a) the probability that the harm would occur if precautions were not taken; 

(b) the likely seriousness of the harm; 

(c) the burden of taking precautions to avoid the risk of harm; 

(d)  the social utility of the activity that creates the risk of harm. 73

‘A company as principal is liable for the torts committed by its agents acting with 
the scope of their actual or apparent authority.’74 Employers are liable for the torts 
committed by employees during the course of their employment.75 The various 
partnership legislation in each Australian jurisdiction provides that partners are liable 
for the torts of each other.76 Even where a worker is described as an independent 
contractor by the parties involved, vicarious liability can still be imposed by the 
courts.77 

Implications for Grey Fleet 
 
Significant adverse legal implications may follow for individuals and organisations 
who breach work health and safety obligations or who are found to be criminally 
liable or to be liable for negligent acts or vicariously liable for the actions of others. 
Obligations in relation to management of safety of both workers or volunteers using 
grey fleet and safety of the public when grey fleet is used should therefore be taken 
very seriously.

73  Civil Liability Act 1936 (SA) s.32 and equivalents in other states and territories
74  Philip Lipton, Abe Herzberg, & Michelle Welsh, Understanding Company Law ( Lawbook Co, 18th ed, 2016) 
p 137. See Lloyd v Grace Smith & Co [1912]AC 716 
75  Luntz et al, Torts Cases & Commentary ( LexisNexis, 7th ed, 2013) page 858
76  Luntz et al, Torts Cases & Commentary ( LexisNexis, 7th ed, 2013) page 858
77  See for example Hollis v Vabu Pty Ltd [2001] HCA 44: where a bicycle courier service, who engaged 
couriers described by the parties as independent contractors, was nevertheless held vicariously liable for the 
negligence of one of their couriers. Important indicia here in favour of vicarious liability were that the cou-
riers were not providing skilled labour or labour which reuwired special qualifications; they were not able 
top gerenate goodwill; they had little control over the manner of performing their own work; they could not 
refuse work; they could not delegate their tasks to others; they were presenting themselves to the public as 
‘emanations’ of the courier service – wearing their livery, displaying their logo.



Grey Fleet: Legal implications for businesses 24

12. Heavy Vehicle National law [HVNL]

Use of any grey fleet vehicle that is also a heavy vehicle within the HVNL78 will engage 
the provisions of the HVNL, and in particular the Chain of Responsibility. 

‘Under chain of responsibility (CoR), all parties who have control or influence over the 
transport task are deemed responsible for complying with and for breaches of these 
laws. All parties must take reasonable steps to prevent breaches of mass, dimension, 
loading, speed and fatigue laws. In 2018 this will expand to include vehicle standards 
and maintenance.’79

‘Under the HVNL, each party in the supply chain is obliged to ensure breaches of road 
transport laws do not occur. A party may include any person who can influence or 
control the transport chain, such as: 

• corporations, partnerships, unincorporated associations or other bodies 
corporate 

• employers and company directors 

• consignors/senders and consignees/receivers of the goods for transport 

• exporters and importers 

• primary producers 

• drivers (including a bus driver or an owner driver) 

• prime contractors of drivers 

• operators of a transport company 

• schedulers of goods or passengers for transport, and the schedulers or 
allocators of drivers 

• loaders and unloaders of goods 

• loading managers (loading/unloading supervivisors) or managers of the 
premises where this occurs.’80

78  Heavy Vehicle National Law s.6 – as adopted by the ACT, NSW, Qld SA, Tasmania and Victoria. ‘The NT 
and WA have not commenced the HVNL at this time.’ https://www.nhvr.gov.au/law-policies/heavy-vehi-
cle-national-law-and-regulations  
79  NHVR, Chain of responsibility Your role page 4 https://www.nhvr.gov.au/files/201703-483-cor-your-role.
pdf
80  NHVR, Chain of responsibility Your role page 4 https://www.nhvr.gov.au/files/201703-483-cor-your-role.
pdf
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The Heavy Vehicle National Regulator [HVNR] has identified the following examples 
of breaches of the HVNL:

• ‘applying business practices or demands that cause a driver to breach fatigue 
management requirements, or speed limits

• failing to weigh, measure or secure loads

• setting schedules with unrealistic timeframes

• causing delays in loading and unloading

• packing goods incorrectly

• failing to consult or engage with other parties to ensure

• safe practices

• failing to assess driver fitness for duty

• including terms in contracts and arrangements that encourage, reward or 
give incentives to the driver or other parties in the supply chain to breach the 
law.’81

Employers should take these responsibilities very seriously and ensure that they 
comply with their obligations under the HVNL for any supply chain in which they are 
a party.

81  NHVR, Chain of responsibility Your role page 4 https://www.nhvr.gov.au/files/201703-483-cor-your-role.
pdf
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13. Case Studies

The following case studies are designed to illustrate some of the difficulties and 
issues that may arise. They are intended to provide a prompt for employers to review 
their current practice and identify possible risks. There are no clear legal answers to 
any of the questions raised below. 

Each of the questions incorporated in each case study adds a level of nuance and 
complexity. The legal outcomes in each case will be entirely situation specific, 
dependent on the laws of each Australian jurisdiction. Given the inconsistencies 
across jurisdictions, outcomes are likely to differ. Persuasive arguments could 
potentially be constructed both for and against imposition of liability on an employer 
in each case.

This means that employers should give careful thought to how they can identify risks 
existing in each of the situations below, either eliminate where possible or minimise 
those risks, and  take reasonably practicable action to ensure the safety of workers 
using grey fleet vehicles.

It is important to note that moral and ethical perspectives on where responsibility 
should lie may or may not coincide with legal apportionment of liability or eligibility 
for compensation, especially where that apportionment or eligibility is governed by 
specific legislative provisions. 
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Case Study 1

‘An executive is provided a car allowance within their salary package and uses a 
private vehicle to travel to client meetings or between multiple company locations’.82 

Who is responsible if:

• The executive regularly misses scheduled services on the vehicle, uses the 
vehicle to drive between company locations and then is involved in an 
accident because the tyres were bald and had not been properly realigned as 
required in the service schedule? 

 º Is this a journey accident entitling the executive to workers 
compensation?

[This will depend on the jurisdiction in which the accident 
occurs, and the relevant provisions of the applicable workers 
compensation legislation]

 º What obligation does the employer have to ensure the executive meets 
the service schedule for the vehicle? 

[This is not clear and may depend on what any direction the 
employer has given executive regarding the use of the vehicle, 
and what the employer knows or ought to know about the 
maintenance and use of the vehicle]  

 º What obligation does the employer have to ensure that the executive 
has a safe means to travel between company locations? 

[The terms of the contract of employment and any directions 
issued by the employer about the time and method of travel will 
be relevant here. It is likely that an employer would be found to 
have an obligation to ensure the executive has a safe means of 
travel. However, it is not clear that this would extend to requiring 
the executive to follow a prescribed schedule of maintenance on 
their private vehicle]

• What if the executive had also been transporting other workers as 
passengers in the vehicle?

 º What obligation does the company have to ensure that these workers 
have a safe means to travel for work related purposes? 

[The terms of the contract of employment, the employer’s 
travel policies and procedures and any directions issued by the 
employer about the time and method of travel on this occasion 
will also be relevant here. It is likely that an employer would be 
found to have an obligation to ensure its employees have a safe 
means of travel. It is likely that this would extend to checking 
that the executive has the appropriate licence and insurance. 
However, it is not clear that this would extend to requiring the 
executive to follow a prescribed schedule of maintenance on 
their private vehicle]

• Could the employer refuse to allow the workers to travel in the car with the 
executive? 

82  http://www.afr.com/it-pro/grey-fleet-safety-could-be-most-risky-to-management-20141111-11kp4d
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 º [Probably, if this was a work related journey. It is unlikely that such a refusal 
could extend to workers choosing to travel together outside work hours] 

• Could the employer refuse to provide the car allowance unless the executive 
provided evidence that the service schedule had been complied with?

 º [This would most probably depend on the terms of the contract of 
employment, and any policies or procedure already in place. Most current 
contracts of employment are unlikely to include terms covering this] 

• What if the executive had met the service schedule, been advised to put new 
tyres on all wheels, but had delayed doing so as they were not in a financial 
position to incur this expense? 

 º [Whether or not liability could be imposed in an employer here may 
depend on what they knew or ought to have known about the state of the 
vehicle, and directions they had given to the executive and other workers 
about using the vehicle. It is very unlikely that an employer could direct a 
worker when and how to spend the worker’s personal money]  

• What if the executive caused injury to another road user? 

 º [If the executive was driving a registered and insured vehicle, then CTP 
schemes would apply to determine whether the injured person was entitled 
to compensation. If the injured person could establish that the employer 
was at fault in some way, the employer may also be liable.  If this is a 
heavy vehicle, and the employer is a party in the supply chain in relation 
to this use of the vehicle, then the employer may be liable both civilly and 
criminally pursuant to the HVNL] 

• Could that injured person sue the employer for negligence on the basis that 
they did not take reasonable care to ensure the safety of the vehicles used by 
employees to travel between company locations?

 º [Yes, potentially. However, the injured person would also have to establish 
that the employer owed them a duty of care, breached that duty, and 
that the breach caused their damage. Whether the civil standard of 
proof (on the balance of probabilities) could be met would depend on 
all the circumstances of the individual case. All litigation is inherently 
unpredictable]

• Has the employer breached their obligation to provide a safe system of work 
under the work health & safety legislation?

 º [Potentially, given that the vehicle is a workplace. However this would 
depend on what is reasonably practicable to either eliminate or minimise 
the risk]  
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Case Study 2

‘A small charity relies on volunteers to deliver food parcels. One of its [elderly] 
volunteers uses their own car, [which does not have airbags or ABS]. The organisation 
has no record of the vehicle or of its safety status [or of the current licence status 
of the volunteer]. The volunteer is killed in a road accident on the way to a work 
appointment.’83

• Has the charity breached a duty to take reasonable care to ensure that their 
volunteers are safe?  

 º [It is most likely that any claim here (by family members  or dependants of 
the volunteers) would be via the CTP regime. Any liability to those family 
members etc in negligence would depend first on establishing that the 
charity owed them a duty of care. This may be difficult to do, given the  lack 
of control the charity may have over the volunteer’s use of their private 
vehicle]

• If the volunteer’s licence include a restriction in relation to night-time driving, 
would the charity be liable if they rostered the appointment at a time which 
would mean that the volunteer would be driving home in the dark? 

 º [Given that the vehicle is a workplace, under WHS legislation,  it may be 
easier to show that the charity has breached its obligations under the 
WHS legislation, and therefore may potentially incur penalties. However 
this would depend on what is reasonably practicable to either eliminate 
or minimise the risk. The charity probably has an obligation to check the 
licence status of volunteers, especially if they know that volunteers will be 
driving]  

• If the charity had minimal funding, none of its own vehicles, was struggling 
to find volunteers and was facing increased demand from extremely 
vulnerable people for food parcels,  would this justify: 

 º engaging this person as a volunteer even without checking their 
licence status?

 º allowing this volunteer to use their vehicle?

 º rostering food deliveries into the evening? 

[The key issue here is what is precautions are reasonable in all the 
circumstances in response to a risk of which the employer knew 
or ought to have known reasonable. It is unlikely that even these 
parlous circumstances would justify allowing a volunteer to use 
the charity’s vehicles without checking the volunteer’s licence 
status]

• Has the charity breached their obligations to provide a safe system of work 
under the work, health & safety legislation? 

[It is very likely that the WHS obligations would be engaged. 
The key issue here is what is reasonably practicable in all the 
circumstances. Even if the charity is not negligent at common 
law, they may still be in breach of the WHS Acts. ]

83 www.mynrma.com.au/membership/business/grey-fleets
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Case Study 3

‘A bricklaying company allows an apprentice to take his privately owned ute to a 
small job on the weekend. He picks up a friend on the way from his home to work 
[intending to drop the friend at a sporting event on the way]. Both are badly injured 
in an accident [caused by the apprentice’s negligent driving]. The company didn’t 
know the ute wasn’t roadworthy’84, and that it exceeded the vehicle capacity the 
apprentice was allowed to drove under his provisional licence.

• Should the company have checked the apprentice’s driving licence to 
determine whether any restrictions applied?

 º [What does ‘allows’ mean in this context? Does the apprentice have any 
other way of getting to work? Is the ute being used to do anything more 
for the employer’s business than simply travelling to work? If not, then 
arguably the employer should not be held liable] 

• Is this a employment-related journey for the purpose of the apprentice 
accessing workers compensation? 

 º [This will depend on jurisdictional legislative differences, and careful 
consideration needs to be given to the relevant section and definitions]

• If the apprentice was displaying the company logo on his vehicle, is this 
sufficient to make the company vicariously liable for the apprentice’s 
negligence?

 º [Quite possibly, although any person wishing to make the company liable 
would have to show that the apprentice’s negligence occurred during the 
course of his employment and was closely connected with it]

84  www.mynrma.com.au/membership/business/grey-fleets
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Case Study 4

‘The gig economy refers to the growing number of workers… [who work] 
independently on a task-by-task basis for various employers…The emergence of 
digital talent platforms’85 links those needing tasks to be done directly with workers 
prepared to undertake those tasks on a task-by-task basis. The legal status of these 
gig economy workers, and the legal responsibities that persons engaging them may 
have in various legal contexts is as yet unclear and largely untested. The following 
case study is designed simply to highlight only some of the possible legal issues. 

It is not clear how a court would resolve these issues, but as for the prevsious case 
studies, the legal outcomes in each case will be entirely situation specific, dependent 
on the laws of each Australian jurisdiction. Given the inconsistencies across 
jurisdictions, outcomes are likely to differ.

Gigi is a gig economy worker who responds to a online post from Peng on a digital 
talent platform seeking someone to undertake a once-off delivery task within the 
next 3 hours. Gigi drives her own vehicle to Peng’s address, collects the item for 
delivery and agrees to deliver it to Sam on the other side of town within 3 hours. 

• Is Gigi’s journey to collect the item from Peng an employment-related 
journey? If so, who is Gigi’s employer?

• What if Gigi has also responded to several other posts on the digital talent 
platform and has also agreed to deliver items for Abe, Bibi and Carlo during 
the same time period? Who is responsible if this places unrealistic travel time 
pressures on Gigi? 

• What if Gigi does not drive straight from Peng to Sam, but instead stops 
at Abe’s, then at Bibi’s and then at Carlo’s to collect other items. Is this an 
employment related journey? If so, who is Gigi’s employer? 

• What if Gigi is driving a heavy vehicle and the HVNL applies? Who are the 
parties in the chain of responsibility? 

• Does the digital talent platform have any responsibility to check that Gigi has 
the capacity to carry out any task she accepts safely?

• Do Peng, Abe, Bibi or Carlo have any responsibility to check that Gigi has the 
appropriate drivers’ licence, is using a registered and insured roadworthy 
motor vehicle?

• What if Gigi is riding a bicycle? 

85  AIGroup Workforce Development, The Emergence of the Gig Economy. Thought Leader Paper: Educa-
tion and Training Policy Team August 2016 http://cdn.aigroup.com.au/Reports/2016/Gig_Economy_Au-
gust_2016.pdf
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